STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Governor

COMMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 300

SACRAMENTO, CA 95814

PHONE: (916) 323-3562

FAX: (916) 445-0278

E-mail: csminfo@csm.ca.gov

December 2, 2004

Mr. Keth Petersen, President
SixTen and Asociates

5252 Balboa Avenue, Suite 807
San Diego, CA 92117

And Affected State Agencies and I nterested Parties (See Enclosed Mailing List)

Re  Draft Staff Analyssand Hearing Date
Missing Children Reports 01-TC-09
San Jose Unified School Didtrict, Claimant
Education Code Sections 38139, 49068.5, 49068.6, 49370
Chapter 249, Statutes of 1986, Section 14; Chapter 1013, Statutes of 1999;
Chapter 832, Statutes of 1999; Chapter 277, Statutes of 1996;
Chapter 922, Statutes of 1994; Chapter 249, Statutes of 1986

Dear Mr. Petersen:
The draft gaff andysis for thistest claim is enclosed for your review and comment.
Written Comments

Any party or interested person may file written comments on the dreft saff analysis by
December 23, 2004. The Commisson’s regulations require comments filed with the
Commission to be smultaneoudy served on other interested parties on the mailing list, and to be
accompanied by a proof of service on those parties. To request an extension of timeto file
comments, please refer to section 1183.01, subdivison (¢)(1), of the Commission’s regulations.

Hearing

Thistest clam istentatively set for hearing on Thursday, January 27, 2005 at 9:30 am. in
Room 126 of the State Capitol, Sacramento, Cdlifornia. The final staff andysis will be issued on
or about January 6, 2005. Please let us know in advance if you or a representative of your
agency will testify & the hearing, and if other witnesses will appear. If you would like to request
postponement of the hearing, please refer to section 1183.01, subdivision (c)(2), of the
Commission’sregulations.

Special Accommodations

For any specid accommodeations such as a sgn language interpreter, an assgtive ligening
device, materids in an dternative format, or any other accommodations, please contact the
Commission Office at least five to seven working days prior to the meeting.



Mr. Keith Petersen
December 2, 2004

Page 2.
If you have any questions on the above, please contact Eric Fdller at (916) 323-8221.
Sincerdly,

IS

PAULA HIGASHI
Executive Director

Enc. Draft Staff Andyss
j\mandates\2001\tc\01tcO9\dsaltr.doc



Hearing Date: January 27, 2005
J\mandates\2001\tc\01tc09\dsa\dsa

ITEM __

TEST CLAIM
DRAFT STAFF ANALYSS

Education Code Sections 38139 (former § 40048),
49068.5, 49068.6, 49370 and Section 14 of Statutes 1986, Chapter 249
Statutes 1986, Chapter 249; Statutes 1994, Chapter 922; Statutes 1996, Chapter 277,
Statutes 1999, Chapters 832 and 1013

Missing Children Reports
(01-TC-09)

San Jose Unified School Didrict, Claimant

STAFF WILL INSERT THE EXECUTIVE SUMMARY IN THE FINAL ANALYSIS

01-TC-09 Missing Children Reports
Test Claim Draft Staff Analysis



STAFF ANALYSIS

Claimant

San Jose Unified School Didtrict

Chronology

12/05/01 Clamant filestest dam with the Commission

01/30/02 Department of Finance (DOF) files comments on the test claim
12/02/04 Commission gaff issues the Draft Staff Andlysis

Background

Test claim statutes: Thethrust of the test claim legidation was enacted as the Davis-Grisham
Missing Children Act of 1986 (Stats. 1986, ch. 249). Section 2 of the bill Sates “It isthe intent
of the Legidature that the State of Cdifornia comply with the Congressona Missng Children’s
Act of 1984, and that in cooperation with interested parties facilitate locating missng children.”

Another provision in the Davis-Grisham Act, section 400487 (later moved to 38139)° states that
schools“shdl pogt ... information regarding missing children provided by the Department of
Jugtice” This provison refersto Penal Code section 14208, dso originaly part of the Davis-
Grisham Act, which requires the Department of Justice (DOJ) to operate a missing children
haotline and relay information obtained to loca law enforcement. The Davis-Grisham Act dso
includes a provision for newly enrolled or trandfer pupilsthat “the principa of the school that the
child enters or to which he or she transfersis urged to check to seeif the child resembles a child
listed as missing by the bulletins provided by the [DOJ].... .” # Additionally, an uncodified
provison of the Davis-Grisham Act pled by clamant dates.

The Legidature urges school didricts to implement programs to notify parents
when their child is absent from dementary or junior high school. The Legidature
aso urges schoal digtricts to cooperate with local law enforcement authorities, the
Department of Justice, or gppropriate nonprofit organizations approved by the

! In 1987, the Commission decided claim CSM-4255, Missing Persons Reports |1, invalving
Statutes 1986, chapter 249, among others. That decision involved different parties and issues
than those raised by the Education Code sections pled by claimant, so it does not concern this
test dam.

2 All statutory references are to the Education Code unless otherwise indicated.

3 Section 40048 was moved and renumbered to section 38139 by Statutes 1996, chapter 277, a
reorganization hill that consolidated various school facilities statutes in the Education Code. It
was amended again by Statutes 1999, chapter 832, to correct a Penal Code reference.

* Education Code section 49068.5. This provision was amended nonsubstantively by Statutes
1994, chapter 922 (Assem. Bill No. 2587) to revise Pena Code references among other things.

2

01-TC-09 Missing Children Reports
Test Claim Draft Staff Analysis



Department of Justice which develop optiond programsto provide interested
parents with a fingerprint card or photo identification card of their child.

The Legidature revisited the problem of missing children in 1999. According to the Cdifornia
Missing Children Clearinghouse, in 1998 there were 118,000 missing children reported in
Cdifornia, the mgority of which (100,000) were runaways, the remaining fal into many
categories that include abduction by parents (2,700), or by strangers (59).° The Legidature's
response was Statutes 1999, chapter 832, requiring law enforcement agencies responsible for the
investigation of missng children to inform the child’'s schoal didtrict that the child ismissng. It
aso dates, “Every school notified pursuant to this section shall place a notice that the child has
been reported missing on the front of each missing child's school record.”” The hill further
dates, “If aschool receives arecord inquiry or request from any person or entity for amissng
child about whom the school has been notified pursuant to this section, the school shdl
immediatdy notify the law enforcement authorities who informed the school of the missing
child's status”® According to the author, the bill is“an attempt to address the situation where a
person (mogt often the noncustodid parent) is taking a child with the intent of starting anew life.
This new life includes registering a child in anew school '

Statutes 1999, chapter 1013, among other things, enacted section 49370, which declares
legidative intent “to require that specified persons, including school teachers [and other school
employees] ... report missing children to alaw enforcement agency in atimely manner, in order
to provide those children a necessary leve of protection when they are a seriousrisk.” The
author stated the purpose of this section asfollows: “... we want to make it clear to school
personnd that the best way to locate a missing child isto notify law enforcement in atimely
manner that the child is missing.”°

Federal Law: The dtated purpose of the Davis-Grisham Act is*“to comply with the
Congressiona Missing Children's[Assistance] Act of 1984,[*Y] and that in cooperation with
interested parties facilitate locating missing children.”*? The federal act:

® Statutes 1986, chapter 246, section 14.

® Assembly Committee on Appropriations, Analysis of Assembly Bill No. 646 (1999-2000 Reg.
Sess.) asintroduced, page 2.

" Education Code section 49068.6, subdivision (b).
8 Education Code section 49068.6, subdivision (d).

¥ Assembly Committee on Education, Analysis of Assembly Bill No. 646 (1999-2000 Reg.
Sess.) asintroduced, page 2.

10 Senate Commiittee on Public Safety, Analysis of Senate Bill No. 570 (1999-2000 Reg. Sess.)
asintroduced, page 6.

1 public Law 98-473.
12 Statutes 1986, chapter 249, section 2.
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Directs the Adminigrator of the Office of Juvenile Justice and Ddlinquency
Prevention [in the federd Department of Justice] to: (1) arrange coordination
among dl federaly funded missing children programs, (2) prepare an annud
comprehensive plan to facilitate such coordination; (3) establish and operate a
nationd toll-free telephone line for missing children; (4) establish and operate a
national resource center and clearinghouse [ The Nationa Center for Missing and
Exploited Children, see http:/AMww.missingkids.org/] ; and (5) compile and
disseminate an annual summary of recent research and demondtration projects.
[The Act] [€]stablishes an Advisory Board on Missing Children to advise the
Adminigtrator and the Attorney Genera and to gpprove the annua comprehensive
coordination plan, and authorizes the Administrator to make grants and contracts
for research, demonstration projects, and service programs.t

Thisfederd act does not require states or local law enforcement to perform any activities.

The federal missing children’s statute (42 U.S.C. § 5773 (c)) was amended in 1999* to require
thefederd Adminigtrator of the Office of Juvenile Justice to “provide to State and loca
governments, public and private nonprofit agencies, and individuas informeation to facilitate the
lawful use of schoal records and birth certificates to identify and locate missing children.” This
is the sole reference to schools in these statutes.

Claimant’s Position

Claimant contends that the test claim legidation congtitutes a reimbursable sate-mandated
program pursuant to article X111 B, section 6 of the Cdifornia Congtitution and Government
Code section 17514. The clamant is requesting reimbursement of the school digtrict’s costs for:

Reporting missing children to alaw enforcement agency in atimey manner,

Notifying parents when their child is aisent or missng from eementary or junior high
schooal,

Cooperating with law enforcement authorities to provide parents with afingerprint card
or photo identification card of their child,

Posting DOJ provided information regarding missing children,

Requiring principas to check missng children bulletins,

Pacing areport of amissng child in front of the missing child's schoal record,
Notifying law enforcement upon inquiry of amissing child.

Clamant dso contends that reimbursement is required to review the law, prepare and update
policies and procedures, and train personndl.

State Agency Position

The Department of Finance (DOF) “acknowledges’ that posting information regarding missing
children and placing specified reports in missing children’s school records condtitute

13 <hitp:/Aww.findthekids.org/pdf/chil drenassistance. pdf> as of November 22, 2004.
14 Public Law 106-71.
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reimbursable state mandates. However, DOF contends the balance of the test claim should be
denied.

DOF argues that “urging” schools, in uncodified language, to perform an activity isnot a
mandate within the meaning of article X111 B, section 6. DOF argues that Statutes 1986, chapter
249 merdly “urges’ schoolsto notify parents when their child is absent or missing from schooal,
but does not require it. Similarly, cooperating with law enforcement authorities to provide
parents with afingerprint card or photo identification of their child issmply “urged.” And DOF
notes that Statutes 1994, chapter 922 only “urges’ school principasto check on whether newly
enrolling or transferring pupils resemble those listed as missing in DOJ bulletins.

According to DOF, to the extent that schools choose to conduct activities not statutorily required,
the appropriate reimbursement mechanism is revenue limit funding, which provides an average
of about $140,000 annudly for each 20-student classroom.

Further, DOF opposes reimbursement for costs associated with reporting missing children to law
enforcement in atimely manner because the statute specificaly states no reimbursement is
required by the act. Findly, DOF argues that a plain reading of the language in thetest dam
legidation provides for no mandate associated with reviewing the law, preparing related policies
and procedures, or providing related training. DOF believes that determination of exactly which
billable activities are deemed necessary for implementation of statutory requirementsis most
appropriately made during the parameters and guiddines phase of the test clam.

No other Sate agencies commented on the test claim.

Discussion

The courts have found that article X111 B, section 6 of the Cdlifornia Constitution™ recognizes
the state constitutional restrictions on the powers of local government to tax and spend.2® “Its
purpose is to preclude the gate from shifting financid responghility for carrying out
governmenta functionsto locd agencies, which are ‘ill equipped’ to assume increased financid

responsibilities because of the taxing and spending limitations thet articles X111 A and X111 B
impose™!’ A test claim statute or executive order may impose a reimbursable state-mandated

15 Article X111 B, section 6, subdivision (&), (amended by Proposition 1A in November 2004)
provides:

(8 Whenever the Legidature or any state agency mandates a new program or higher level
of sarvice on any loca government, the state shall provide a subvention of fundsto
reimburse that local government for the cogts of the program or increased level of

service, except that the Legidature may, but need not, provide a subvention of funds for
the following mandates. (1) Legidative mandates requested by the local agency affected.
(2) Legidation defining anew crime or changing an exigting definition of acrime.

(3) Legidative mandates enacted prior to January 1, 1975, or executive orders or
regulaionsinitidly implementing legidation enacted prior to January 1, 1975.

16 Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003)
30 Cal.4th 727, 735.

17 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.
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program if it orders or commands alocal agency or school digtrict to engage in an activity or
task.'® In addition, the required activity or task must be new, congtituting a“new program,” or it
must creste a“higher level of service” over the previoudly required level of service!®

The courts have defined a* program” subject to article X111 B, section 6, of the Cdifornia
Condtitution, as one that carries out the governmentd function of providing public services, or a
law that imposes unique requirements on loca agencies or school didtricts to implement a state
policy, but does not apply generaly to al residents and entitiesin the state®® To determine if the
program is new or imposes ahigher leve of sarvice, the test cdlaim legidation must be compared
with the legd requirements in effect immediately before the enactment of the test claim
legidation.?* A “higher level of service’ occurs when the new “requirements were intended to
provide an enhanced service to the public.”??

Findly, the newly required activity or increased level of service must impose costs mandated by
the state. >

The Commission is vested with exclusive authority to adjudicate digputes over the existence of
state-mandated programs within the meaning of article X111 B, section 6% In making its
decisons, the Commission must grictly construe article X111 B, section 6 and not gpply it asan
“equitable 2rt_)emedy to cure the perceived unfairness resulting from political decisons on funding
priorities.”

Thistest dlam presents the following issues:

Isthetest clam legidation subject to article X111 B, section 6 of the Cdifornia
Condtitution?

18 | ong Beach Unified School Dist. v. Sate of California (1990) 225 Cal.App.3d 155, 174.

19 san Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal .4th 859, 878,
(San Diego Unified School Dist.); Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d
830, 835 (Lucia Mar).

20 5an Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875 (resffirming the test set out in
County of Los Angeles v. Sate of California (1987) 43 Cal.3d 46, 56; See adso Lucia Mar, supra,
44 Cal.3d 830, 835.)

21 san Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835.

22 gan Diego Unified School Dist., supra, 33 Cal.4th 859, 878.

23 County of Fresno v. Sate of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma);
Government Code sections 17514 and 17556.

24 Kinlaw v. Sate of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551 and 17552.

25 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. Sate of
California (1996) 45 Cal.App.4th 1802, 1817.
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Doesthetest clam legidation impose anew program or higher level of service on school
didricts within the meaning of article X111 B, section 6?

Does the test claim legidation impose “ costs mandated by the state” within the meaning
of Government Code sections 17514 and 175567

Issue 1: Isthetest claim legidation subject to article X111 B, section 6 of the
California Congitution?

A. Doesthetest claim legidation impose a state-mandated activity on school districts?

In order to be subject to article XI11 B, section 6 of the Cdifornia Congtitution, the test clam
legidlation must impose a state- mandated activity on alocal agency or school district.?®

Post missing children bulletins (§ 38139): This section, enacted as part of the Davis-Grisham
Missing Children Act of 1986 (Stats. 1986, ch. 249), requires public primary and secondary
schools to post DOJ provided missing children information in appropriate areas. |t reads:

(8 Public primary schools shall post a an appropriate area restricted to adults
information regarding missing children provided by [DOJ| pursuant to Section
14208 of the Penal Code.

(b) Public secondary schools shall post at an appropriate areainformation
regarding missing children provided by [DOJ] pursuant to Section 14208 of the
Pend Code. [Emphasis added.]

To determine whether section 38139 mandates an activity, the Commission, like a court
interpreting a satute, seeks to ascertain the legidative intent to give effect to the gatute’'s
purpose, “being careful to give the statute's words their plain, commonsense meaning.”?’
Moreover, “if the language of a statute is not ambiguous, the plain meaning controls and resort to
extrinsic sources to determine the Legidature'sintent is unnecessary.”?® Under Education Code
section 75, the word “shdl” is mandatory and “may” ispermissve. Therefore, Saff finds that
because section 38139 dtates the schools “ shall post” the specified informetion, the test claim
statute imposes a state-mandated activity on public primary and secondary schools.

Notice on school record and to law enfor cement (8 49068.6): This statute (added by Stats.
1999, ch. 832) reads as follows:

(@ Any law enforcement agency respongible for the investigation of amissing child shall
inform the school digtrict, other loca educationd agency, or private schooal, in which the
child isenrolled, that the child ismissng. The notice shdl bein writing, shdl indlude a
photograph of the child if aphotograph is available, and shdl be given within 10 days of
the child's disappearance.

26 Kern High School Dist., supra, 30 Cal.4th, 727, 741.
27 Bonnell v. Medical Board of California (2003) 31 Cal.4th 1255, 1261.
28 [

Ibid.
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(b) Every school notified pursuant to this section shall place a notice that the child has
been reported missing on the front of each missing child's school record. For public
schools this shall be in addition to the posting requirements set forth in Section 38139.

(c) Locd law enforcement agencies may establish a process for informing local schools
about abducted children pursuant to this section.

(d) If aschoal receives arecord inquiry or request from any person or entity for amissing
child about whom the school has been notified pursuant to this section, the school shall
immediately notify the law enfor cement authorities who informed the school of the
missing child's status. [Emphasis added ]

Subdivison (b) of this section requires that every school notified of amissng child place a
notice that the child has been reported missing on the front of the missing child's school record.
Subdivision (d) requires the school to notify law enforcement if a school receives arecord
inquiry for amissing child about whom the school has been notified. Aswith the statutes
discussed above, this provision uses the mandatory word “shall.”?® Therefore, saff finds that
subdivisions (b) and (d) of section 49068.6 impose state- mandated activities on schools.

Notify parents and cooperate with law enforcement (Stats. 1986, ch. 249, § 14): This
section, an uncodified portion of the Davis-Grisham Missing Children Act of 1986, reads.

SEC. 14. The Legidature urges school didricts to implement programs to notify
parents when their child is absent from eementary or junior high school.*°

The Legidature also ur ges school districts to cooperate with loca enforcement
authorities, the Department of Jugtice, or gppropriate nonprofit organizations
approved by the Department of Justice which develop optiond programsto
provide interested parents with a fingerprint card or photo identification card of
thair child. [Emphasis added.]

The Commission interprets statutes to gjive them their plain meaning.3! “Urge’ means

1. Toforceor drive forward or onward; impel.

2. To entreat earnestly and often repeatedly; exhort.

3. To advocate earnestly the doing, condderation, or gpprova of; pressfor: urge
passage of the bill; a speech urging moderation.

These definitions make clear that “urge’ is not the same as “require,” which the Legidature
could have expressed by using the mandatory word “shal.”®® In sum, theword “urge’ ismerely
advisory and leaves discretion with school officids. If aschool didrict’s decison to engagein

29 Education Code section 75.

30 Schools are o required to notify a parent if apupil is classified asatruant. (Ed. Code,
§ 48260.5).

31 Bonnell v. Medical Board of California, supra, 31 Cal.4th 1255, 1261.

32 American Heritage Dictionary of the English Language (4th ed. 2000). See
<http://dictionary.reference.com/search?g=urge.> as of November 19, 2004.

33 Education Code section 75.
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an activity is discretionary, there is no state-mandated program.®* Therefore, staff finds that
based on its plain meaning, section 14 of Statutes 1986, chapter 249 does not impose a state-
mandated activity.

Check transfer pupils (8 49068.5): This section, part of the Davis-Grisham Act, reads:

49068.5. Upon theinitid enrollment of a pupil in apublic or private dementary
school; or whenever an dementary school pupil (8) transfers from one school
digtrict to another, (b) transfers to an dementary school within the same digtrict,
(¢) tranfers from one private elementary school to another, (d) trandfersfrom a
private e ementary school to a public eementary schoal, or (e) transfersfrom a
public eementary schoal to a private dementary school, the principal of the
school that the child enters or to which he or she transfersis urged to check to
seeif the child resembles a child listed as missing by the bulletins provided by the
Department of Justice pursuant to Section 14201 of the Penal Code. [Emphasis
added.]

Again, the Commission determines legidative intent by interpreting satutes asto their plain
meaning.%® As stated above, the plain meaning of “urge’ is not the same as “to require” which
the Legidature could have expressed by using “shall.”® So the plain meaning of the Statute
indicates that checking the trandfer pupils againgt the DOJ bulletinsis a discretionary activity. If
aschool district activity is discretionary, there is no state mandate.®’

The legidative history of this provison aso demongtrates that section 49068.5 is not mandatory .

The duly 1, 1985 version of the Davis-Grisham Missing Children Act (Assem. Bill No. 606)
amended section 49068.5 to expresdy require school officias to check DOJ bulletins upon the
transfer or enrollment of anew student. The March 10, 1986 version, however, amended this
section to “urge’ the principa to check DOJ bulletins. The July 1, 1985 version reads.

SEC. 4. Section 49068.5 is added to Education Code, to read: 49068.5.
Whenever a pupil transfers from one school district to another, or to a school
within the same didtrict, or transfers from a private school to aschool didtrict
within the gate, an gppropriate school officid shall check to seeif that child
resembles a child listed as missing by bulletins provided by the Department of
Justice pursuant to Section 11114.1 of the Pena Code. [Emphasis added.]

The March 10, 1986 verson of the bill amended this section to its current form:

49068.5. Upon theinitid enrollment of a pupil in apublic or private dementary
schoal ... the principa of the school which the child enters or to which he or she
tranfersisurged to check to seeif the child resembles a child listed as missing

34 Kern High School District, supra, 30 Cal.4th 727, 742.

35 Bonnell v. Medical Board of California, supra, 31 Cal.4th 1255, 1261.
36 Education Code section 75.

37 Kern High School District, supra, 30 Cal.4th 727, 742.
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by the bulletins provided by the Department of Justice pursuant to subdivision (f)
of Section 11114 of the Pena Code. [Emphasis added.]

Revisionsto ahill may properly be considered in construing the statutory language®® Moreover,
regection of a pecific provison contained in an act as origindly introduced is most persuasive
that the act should not be interpreted to include what was left out.3® Since the July 1, 1985
verson of the bill required schoal officids to check DOJ bulletins, but was amended in March
1986 to “urge’ principas to check the bulletins, essentialy making the activity discretionary,
checking DOJ bulletins should not be interpreted as arequired activity. Therefore, saff finds
that section 49068.5 does not impose a state-mandated activity on schools.

Report missing children (8 49370): This section, enacted by Statutes 1999, chapter 1013, reads:

49370. The Legidature hereby declaresitsintent in enacting thisarticleto
require that specified persons, including school teachers, school adminigtrators,
school ades, school playground workers, and school bus drivers, report missing
children to alaw enforcement agency in atimely manner, in order to provide
those children a necessary leve of protection when they are at serious risk.
[Emphasis added.]

Again, the Commission ascartains the legidative intent to give effect to the statute' s purpose,
“being careful to give the statute's words their plain, commonsense meaning.”*® Moreover, “if
the language of a datute is not ambiguous, the plain meaning controls and resort to extrinsic
sources to determine the Legidature's intent is unnecessary.”*! A first glance at the statutory
language shows that “shal” was not used, tending to indicate that the provison is not
mandatory.*?

However, section 49370 is ambiguous, Snce emphasizing the Legidature s “intent to require’
would make it a mere statement of legidative intent, whereas emphasizing the word “ require”’
aone could indicate a mandatory meaning. Therefore, to interpret a statute that is susceptible of
more than one reasonable interpretation, it is necessary to consult extringc sources, including the
legidative history.*®

The legidative history indicates that as introduced, Senate Bill No. 570 added section 14250 to
the Penal Code. Staff of the Senate Public Safety Committee, in andyzing the April 20, 1999
verson of the hill, raised the following issues:

38 Woodbury v. Brown-Dempsy (2003) 108 Ca.App.4th 421, 436, in which the court considered
the Legidature s replacement of the word "shdl” in atatute with "may" in the enacted verson.

39 Bollinger v. San Diego Civil Service Comm. (1999) 71 Cal .App.4th 568, 575.
“0 Bonnell v. Medical Board of California, supra, 31 Cal.4th 1255, 1261.

L 1bid.

42 Education Code section 75 states that shall is mandatory.

43 Granberry v. Islay Investment (1995) 9 Cal .4th 738, 744.
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[T]hisbill would enact legidative intent in the Pend Code to require certain
school-related personnel to report missing children to law enforcement in atimely
manner. Thehill contains no other language, and no pendty for the falure to do
0. Inthe absence of additiond language, it is unclear what the effect of this
provison would be. For example, would this language enact mandated reporting
obligations? If not, what would be its function in the Penad Code? Sincethe
language is proposed to be inserted into the Pend Code, isit the author’ s intent
thet criminal penalties would be enacted at some point to enforce this mandate?**

The bill was amended on April 27, 1999 (the next verson after the andyss) to remove this
provision from the Penal Code and put it in Education Code section 49370. That same verson
also removed the proposed Pend Codetitle: “Title 12.5. Mandatory Reporting of Missing
Children, Dependent Adults, and Persons At Risk” and inserted the following Education Code
title “Article 6. Reporting of Missing Children.” Remova from the Penal Code, lack of
pendties for noncompliance, and removing the word “mandatory” from thetitle, al indicate that
it was not the Legidature' s intent for the provision to be mandatory.*

The Legidative Counsel’s Digest aso indicates that the provision is not mendatory.*® It states
“This bill would declare the intent of the Legidature regarding the reporting by, school
personnd, to alaw enforcement agency of missng children as specified.” The Digest
condsgtently calls this provison a declaration of legidative intent on al versons of the bill,
through three sets of amendments.

Findly, the author stated the purpose of section 49370 asfollows.

[W]e want to make it clear to school personnel that the best way to locate a
missing child isto natify law enforcement in atimely manner that the child is
missing. . . There have been incidencesin the digtrict where a child who was
language impaired got on the wrong school bus. It was severd hours &fter the
schoal redized that the child was missing and coud not be located before law
enforcement was cdled. Within avery short time, law enforcement located and
returned the child.*’

Wanting to make clear to school personnel the best way to locate a missing child, as the author
indicates, does not require them to do so. Therefore, based on the language and legidative
history of section 49370, staff finds thet it does not impose a state- mandated activity on schools.

44 Senate Committee on Public Safety, Analysis of Senate Bill No. 570 (1999-2000 Reg. Sess.)
as introduced, page 6.

“5 Bollinger v. San Diego Civil Service Comm., supra, 71 Cal.App.4th 568, 575.

48 \Woodbury v. Brown-Dempsy, supra, 108 Cal.App.4th 421, 436, which also considered the
Legidaive Counsd’s Digest in interpreting a satute. However, the Legidative Counsdl’ s Digest

is not determinative as to whether there is a relmbursable state- mandated program. Government
Code section 17575; City of San Jose v. Sate of California (1996) 45 Cal.App.4th 1802, 1817.

47 Senate Committee on Public Safety, Analysis of Senate Bill No. 570 (1999-2000 Reg. Sess.)
as introduced, page 6.
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B. Isthetest claim legidation a program under article X111 B, section 6?

The portions of the test claim statute that are mandates, and that will be further andyzed are: (1)
section 38139, which requires posting information from DOJ regarding missing children, and (2)
section 49068.6, which requires schools to place a notice that the child has been reported missing
on the front of each missing child’s school record, and requires schools to immediately notify

law enforcement if they receive arecord inquiry for amissing child about whom the school has
been noatified.

In order for the test claim legidation to be subject to article X111 B, section 6 of the Cdifornia
Condtitution, the legidation must congtitute a“ program,” defined as a program that carries out
the governmenta function of providing a service to the public, or laws which, to implement a
date palicy, impose unique requirements on local governments and do not apply generdly to all
residents and entities in the state. 8 Only one of these findingsis necessary to trigger artide
XIIl B, section 6.4

The reevant parts of sections 38139 and 49068.6 require posting missing children information at
schooals, placing a notice of the missing child on the child's school record, and notifying law
enforcement if the school receives arecord inquiry for amissing child. The purpose of these
activitiesisto help locate missing children, which isa service to the public. Moreover, sections
38139 and 49068.6 contain unique requirements imposed on school digtricts that do not apply
generdly to dl resdents and entities of the state. Therefore, Saff finds the test cdlam atute
condtitutes a*“program” within the meaning of article X111 B, section 6.

| ssue 2: Doesthetest claim legidation impose a new program or higher level of
service on school districts within the meaning of article X111 B, section 6 of
the California Congitution?

To determine if the “program” is new or imposes a higher level of service, a comparison must be
made between the test claim legidation and the legd requirementsin effect immediately before
enacting the test daim legidation.*

Post missing children bulletins (8 38139, subds. (a) & (b)): Subdivison (a) states that “ public
primary schools shdl post at an appropriate area restricted to adults information regarding

missing children” provided by the DOJ. Subdivision (b) imposes a Smilar posting requirement

on “public secondary schools” Prior law imposed no such requirement.>* Therefore, staff finds

“8 County of Los Angeles, supra, 43 Cal.3d 46, 56.

9 Carmel Valley Fire Protection District v. State of California, et al. (1987) 190 Cal.App.3d
521, 537.

®0 san Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835.

°1 Statutes 1986, chapter 249 also requires state-leased buildings (Gov. Code, § 14685, subd. (b))
and roadside rests (Sts. & Hy. Code, § 221) to be made available for posting missing children
notices.
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that it isanew program or higher level of service for school digtricts to post missing children
bulletinsin public primary and secondary schools.

Filing notices (8 49068.6, subds. (b) & (d)): Subdivison (b) of this section requires the posting
of anotice on amissing child’s student record. Prior law had no such posting requirement.
Subdivison (d) of this section requires the schoal to notify law enforcement if the school
receives an inquiry about amissing child. Similarly, prior law did not require such natification.
Therefore, saff findsthat it isanew program or higher level of service for schoolsto post
notices on missing children’ s records and notify law enforcement as pecified.

Issue 3: Doesthetest claim legislation impose “ cost mandated by the state” on school
districts within the meaning of Government Code sections 17514 and 175567?

In order for the activities listed above to impose a reimbursable state-mandated program under
aticle X111 B, section 6 of the Cdifornia Congtitution, two criteriamust be met. Firs, the
activities must impose costs mandated by the state®® Second, no statutory exceptions as listed in
Government Code section 17556 can apply. Government Code section 17514 defines “cost
mandated by the state”’ asfollows:

[A]ny increased costs which alocal agency or school didtrict is required to incur
after July 1, 1980, asaresult of any Statute enacted on or after January 1, 1975, or
any executive order implementing any statute enacted on or after January 1, 1975,
which mandates anew program or higher leve of service of an existing program
within the meaning of Section 6 of Article X111 B of the Cdifornia Conditution.

Initstest daim, clamant states that it would incur costs of over $200 per year, which was the
standard under Government Code section 17564, subdivision (a) when the claim was filed.>
Therefore, saff finds that Education Code sections 38139 and 49068.6, subdivisions (b) and (d),
impose “costs mandated by the state” within the meaning of Government Code section 17514
and 17556, and that none of the section 17556 exceptions apply.

Conclusion

Staff finds thet the test claim legidation imposes a reimbursable state-mandated program on
schoal digricts within the meaning of article X111 B, section 6 of the Cdifornia Congtitution and
Government Code section 17514 to perform the following activities:

For public primary and secondary schools to post information regarding missing children
in appropriate areas (8 38139, subds. (a) & (b)).

For schools notified of amissing child to post anotice that the child has been reported
missing on the front of the missing child's school record. (§ 49068.6, subd. (b)).

For schools to notify law enforcement if the school receives arecord inquiry about a
missing child. (8 49068.6, subd. (d)).

%2 Lucia Mar, supra, 44 Cal.3d 830, 835; Government Code section 17514.
°3 Currently, the claim must exceed $1,000 in costs (Gov. Code, § 17564, subd. (a)).
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Staff finds that all other statutes and executive ordersin the test daim™* are not rembursable
gate mandated programs within the meaning of article X111 B, section 6 and Government Code
section 17514.

Recommendation

Staff recommends that the Commission adopt this andysis and gpprove the test claim for the
activitieslisted above.

>4 Claimant pled other activities, such as reviewing the law, preparing and updating policies and
procedures to comply with new law; and training personnel. Because these activities are not
found in the test claim statutes, they would be more gppropriately considered during the
parameters and guiddines phase, should the Commission adopt this analys's, to determine “the
most reasonable methods of complying with the mandate.” California Code of Regulations, title
2, section 1183.1, subdivision (8)(4).
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